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Remarks 

1 . Claim Status 

Claims 1-17 and 19-27 remain pending with claims 1, 9, 15, and 20 being 
independent. 

2. Premature Final Rejection 

In the Final Office Action mailed 10/24/2006, dependent claims 28-32 were 
rejected solely on the basis of Potter (U.S. Pub. 2003/0023885). In Applicants' 
response filed 11/07/2006, Applicants amended independent claims 1,9, 15, 20 to 
include the limitations of claims 28-32. In the currently pending Final Office Action 
mailed 12/06/2006, instead of maintaining the rejection of the claims based on Potter, a 
new search was performed and a new grounds of rejection was presented based on a 
combination of Potter and a newly found reference, Roberts (U.S. 6,920,1 10). The 
present Final Office Action states that it was made final because the "Applicant's 
amendment necessitated the new ground(s) of rejection". Applicant disagrees. The 
current Final Office Action did not maintain the previous rejection of claims 28-32 and 
apply the rejection to the now pending claims. Instead, a new ground of rejection was 
presented. In other words, the limitations of now pending independent claims 1,9, 15, 
and 20 were previously recited by dependent claims 28-32. The new grounds of 
rejection of the present Action were not caused by the amendment but the by the 
concession that the previous rejection of dependent claims 28-32 was incorrect. 
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2. Rejection of Claims 1, 9, 15, and 20 based on Potter (U.S. Pub. 
2003/0023885 A1) and Roberts (U.S. 6,920,110). 

In rejecting the independent claims based on Roberts, the Examiner states that 
Roberts teaching of a running average or using the last 10 samples and recomputing an 
average in col. 15, lines 28-37 constitutes "a measure of network traffic falls in the 
determined range over multiple determinings of the range the measure of network traffic 
falls within". Applicant disagrees. A running average or even a weighted running 
average as taught by Roberts in this passage does not teach the recited subject matter. 
As a matter of mathematics, an average would not require a value to fall in a range 
multiple times. For example, assume for the sake of argument, that a system were built 
that used a running average of network traffic to determine a number of engines to 
power up where the ranges were 0-25 for 1 engine, 25-50 for 2 engines, and 50-up for 
three engines. If network traffic was measured as 10 at time 1 , 10 at time 2, and 130 at 
time 3, such a scheme would use 3 engines since the average was 50, even though the 
measure of traffic only fell in the high range once. 

Additionally, Applicant disagrees that one of skill in the art would combine the two 
references in the manner suggested by the Examiner. In Roberts, network traffic is 
measured to see if there is idle bandwidth that can be used to download system 
updates. In other words, if bandwidth use for other purposes is low, Roberts will 
increase the bandwidth use for downloading and vice-versa. Opportunistically 
increasing network traffic has little applicability to conserving power and scaling 
hardware resources up or down to reflect increases or decreases in network traffic as 
taught in Potter. Thus, Applicant disagrees that one of skill in the art would combine 
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the references as suggested by the Examiner. 

For at least the reasons above, Applicant respectfully requests withdrawal of the 
rejections of these independent claims and their corresponding dependent claims. 
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Respectfully submitted, 



Dated: 2/06/06 /Robert A. Greenberq/ 

Robert A. Greenberg 
Reg. No. 44,133 



BLAKELY, SOKOLOFF, TAYLOR & ZAFMAN, LLP 
12400 Wilshire Blvd. 
Seventh Floor 

Los Angeles, CA 90025-1026 
(503) 684-6200 
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